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TYRONE C. FAHNER
ATTORNEY GENERAL
" STATE OF ILLINOIS
 SPRINGFIELD

December 13, 19?1‘”

FINANCE: , -
Payment of Surplus Revenues '
Generated by University

Facilities Revenue Bonds, -/ — -
Series of 1970 and 1970A’ AR

ﬁoncrable Robert G, Crons
Auditor General

State of Illinois ‘
509 South Sixth Street, lst
Springfield, Illinois '62701
Dear Mr., Cronson:
i wh;gh yuu inquire whether
section 6a-4 of "AN > 'glation to internal auditing in
Stat. 1979, ch, 127, par, 142a4)
revenues from University Facilities

970 and 1970A, which were issued by the

nt to the provisions of the Board of

ond Act of 1967 (Ill., Rev, Stat. 1979, ch. 144,
par. 331 gg_égg,), mst be deposited in the University Income

Fund in the State treasury, You advise that you have concluded

I have ypuyr letter
State governps (1IN

requires
Revenue
Board of
Ragéncs' Revent
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that the only lawful diasposition of the funds in @uaation is
to deposit them in the University Income Fund. I agree with
your conclusion.

Section 6.02 of the resolutions authorizing the
issuance of University Facilities 3nvuhﬁe Bondb, Series 1970
and 1970A, requires the Board of Regents to establish a Revenue
Fund upon the delivery and payment of any éf the authorized
bonds. It further requires the transfer of the surplus net
revenues of the existing university facilities and the gross
revenue of the university facilities after outstanding bonds |
have been paid in accordance with their terms, into that Revenue
‘Pund, | :

Section 6,07 of the sama,yeholutiona provides that
surplus revenues in the Revenue Fund,”maj be used for any 1aw£u1"
purpose as said Board, by vesolution, shall direct”. You have
pointed out that the Board of Regents has been tranaferring
the surplus generated by the 1970 and 1970A sexries bonds to
prior bond series which have current deficits. You have also
advised that no additional bonds have been iassued under the .
provisions of article 8 of the two taaolutiona.

University Facilitiea Ravanuo Bondo. Seriea of 1970
and 1970A, were issued pursuant to the authority of the Board
of Regents' Revenue Bond Act of 1967 (Ill. Rev. Stat. 1979,
ch. 144, par. 351 ot geq.). Section 4(A) of that Act (I1l, Rev,
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Stat. 1979 ch, 144, par, 334A) provides that “the Board ehall
have power, and is hersby authorized fram etme to time, to ,'
isesue negotiable bonds (1) to acquira-any‘one project, or more
‘than one or any eombination thereof, for each such University,

* W R

.

According to section 1, Ol(e) of the resolution of the  :

Board of Regents which authorized the issuance of $11,800,000
in University Pacilities Revenue Bonds, Series of 1970, those
bonds were fssued for the.cangtruetien éf a new University
Unianmdudttorium‘Building at Illinois State University. Accord-
ing to section 1.01(c) of the resolution which autherized the
{ssuance of $1,600,000 in University Facilities Revenue Bonds,
Series of 1970A, those bonds were issued for the comstruction
of new student housing facilities, consisting of 50 one~bedroom
units and 50 two-bedroom units, at the same Univcraity,

| Section 6.01 of each of the aforementioned resolutiocns
provides for the transfer into the Revenue Fund of the surplus
net revenues of the existing univéraity facllities and the 3:033 
revenues of the university facilities, after ocutstanding bonds
have been paid 1n.aeéordance with their terms., It further
provides that "All moneye and investments in sald Revenue Fund
shall be used an& held for use only in the manner and in the
order as specified in Sections $.03, 6.04, 6,05, 6.06, and
6.07 hereof"”, Sections 6.03 through 6;07-cteata certain accounts
into which certain amounts of money in the Revenue Pund are to
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be transferred. The prioiizy-of paynent and the purposas for
which the monay can ba used are thereby establishad. The
language about which you inqui:e, which appears in section 6,07
of ecach of the resolutions, providas as follows;

"One-half of all moneys remaining in the
Pevenue Tund on June 30, 1971, and at the end of
each succesding Filscal Year thereafrer, after all
tranefers as hereinabove racuired have been made,
shall be transferved by the Treasurer to the Hond
Reserve Account until there is on Jdeposit therein
the maxinun anount specified in Section 6,05 hereof
and the halance shall be deemed Surplus Revenues,
and may be used {o¥ any lawrul purpose as sald poard
¥ resolution shall divect.' wehasis added, )

In Jetermining the lawful purpose for which the surplus

revenues may be used, not only the terms of thea bonds and the
resolutions authorizing them must be considered, but also the
law at the time of the issusnce of the bLonds, In Giese et al.
v. Engelbardt et al. (K¥.D, Sup.Ce, 1970) 175 N.W, 24 578, $85,

the court, in construing the terms of a surety bond, stated:

"The authorities hereafter raferred to
establish that a contract, executed by a public
agency pursuant to statute, embody and contain the
terms of the statute aad, 1 the contract and statute
conflict, the latter muzt poverr. The obligations .
on a bond raguired by statute are weasured by the
particular statute vequiring the bond, togethar
with other applicable statutes. In other worde,
the provisions of the statute are read into the bond,

The law of land in existence at time contract
Lz ontered into forms part of [the] contract as Lf
its provisione were expressly incorporated therein,
Irelend's lusmber Yard v, Progressiva Contractors,
Inc. 122 N.9.2d 554 (N.D.1962).

Generally, contracting partles entar into
their contract in reference to existing law, and
all relevant existing law at the time of the contyact
becomes a part of the contract and must be read
fato it., Lillethun w. Tri-County Elec. Co-op,
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* k% | "
(See, also, 1971 Ill, Att'y Gen. Op. 1.)

The legal principle set forth above is alsoc expressed
in Hindu Incense Manufacturing Co. v. MacKenzie (1949), 403 111,
309, 392. Also, in The Illinois Bankers Life Association v.

James T. Collinas (1930), 341 Ill, 548, 552, the court stated:
| " N R

A basic rule of the comstruction of centracts
and a material part of every contract is that all
laws in existence when the contract is made neces~
sarily enter into and form a part of it as fully
as 1f they were expressly raferred to or incorporated
into its terms, This principle ewmbraces alike those
which affect its wvalidity, construction, dischsarge
and enforcement, % * * '

"R "
At the time of the adoption of the resolutions
suthorizing issusnce of the revenue bonds, Series of 1970 and
1970A, section 6a-4 of "AN ACT in relation to State finance'
(111, Rev. Stat, 1969, ch. 127, par. l42a-4) provided in
pertinent part:

"(1). The following ftems of income received

by the Universities under the jurisdiction of

e Board of Regents of the Regemey Universities
Syastem for general operational and educaticnal
purposes shall be g d into the atate treasury
without delay not later than 10 days after the
receipt of the sama, without any deduction whasever
and shall be covered into a special fund to be known
as the Board of Regents Income Pund: tuition,
laboratory and library fees, excess income from
suxiliary enterprises snd activities as provided
in paragraph (2) of this Section, and all other
income arising out of any activity or purpoae mot
specified in paragraphs (2) and (3). The General
Assexbly shall from time to time make appropriatione
payable from the Board of Regents Income Fund for
the support and improvement of seuch State Colleges
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and Universities, ﬂ |
 oww * Any income derived from such auxiliary
enterprises or activicies which is not necessary
to their support, maintensmes, or development
ahg;l;nof, however, be apg11§d;tq\any‘ge§e§§1be
PS4 into th Stete Treasury as provided in
paragraph (1) of this Section,
“ w & e
The sbove provision, which 1s in force and effect
‘at the present time (I1l. Rev. Stat. 1979, ¢h, 127, par, 142&-&);
elearly requires axcess or surplus income from auxilisry enter-
prises and asctivities to be paid into the Boaxrd of Regents
Income Pund in the State treasury. The General Assembly then
makes appropriations fxom this fund for the support of universi-
ties under the jurisdiction of the Board of Regents. An |
interpretation of section 6,07 of the resolutions permitting
the Board of Regents to use the surplus revenue for any purpose
it desires, including the transfer of euch surplus to priox |
bond series which have currenc/dafiaizc, would be improper,
in my opinion, since such transfers would be contrary to the
express requirement of section 6a-4 of “AN ACT in relation to
State finance” (I1l. Rev, Stat, 1979, ch. 127, par. 142a-4) that
unpledged excess or surplus revenue from auxiliery enterprises
and activities be pald into the Board of Regents Income Fund
of the State treasury. Section 6a-4 was a part of the law at
the time of the adoption of the bond resolutions in questien,
and, thereforé, its provisions must be read into the resolutions
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as 1f they were expressly incorporated therein,

In conclusion, I am of the opinion that the un-
pledged surplus revenue from the 1970 and 1970A ﬁoatd of aegents'
Revenua Bond Series must be depostted in the 3éaxd of Regents |
Income Fund in the State traasury.

Very truly yours,

ATTORNEY CGENRERAL




